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Louisiana Workers Compensation 
 

Chapter 1 
 

Employment Status 
 

 

Workers’ Compensation law is founded on the principle that employee injuries are a 

cost of doing business.  The costs associated with employee injuries should be absorbed by 

the employer and ultimately passed on to the consumer.  That principle is only served, 

however, if compensation is limited to persons that are engaged in the employer’s trade, 

business, or occupation and, therefore, reasonably may be considered the employer’s 

employees. 

 

Presumption of Employee Status 

   La. R.S. 23:1044: 

    

A person rendering service for another in any trades, businesses 

or occupations covered by this Chapter is presumed to be an employee 

under this Chapter. 

 

The key terms in this presumption are “trades, businesses or occupations.”  Not everyone 

that provides a service to another person is presumed to be that person’s employee.   For 

example, someone that is paid to mow the lawn at a person’s private residence generally will 

not be presumed to be the homeowner’s employee.  The presumption of employee status 

would not apply unless the service provided, mowing the lawn at a private residence, 

somehow were part of the homeowner’s trade, business or occupation, which, while possible, 

generally is not the case. 
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Excluded Employees 

 

The Louisiana Workers’ Compensation Act specifically excludes some employees 

from coverage, regardless of whether the service provided is part of an employer’s trade 

business or occupation.  Most importantly, La. R.S. 1035.2 provides that no compensation 

is due to an employee covered by the Federal Employer’s Liability Act (FELA), the 

Longshoremen and Harbor Workers’ Compensation Act (LHWCA), or any of its 

extensions,1 or the Jones ACT. 

 

Other excluded employees are: 

 

(1) Public Officials, as defined by La. R.S. 42:1.  La. R.S. 23:1034 (A) and (B). 

 

(2) Employees of Contractors with the State, a political subdivision of the State, or 

incorporated public board or commission.  La. R.S. 23:1034(A). 

 

(3) Employee of a private residential householder regarding the private residential 

premises of such householder.  La. R.S. 23:1035(B)(1). 

 

(4) Musicians and performers who are rendering services pursuant to a 

performance contract.  La. R.S. 23:1035(B)(2). 

 

(5) Members of a crew of an airplane engaged in crop dusting are not the employees 

of the farming operations that they service.  La. R.S. 23:1045(A)(1). 

 

(6) Uncompensated officers or members of the board of directors of charitable 

organizations.  La. R.S. 23:1046. 

 

(7) Real Estate brokers or salespersons.  La. R.S. 23:1047. 

 

(8) Landmen engaged in the acquisition or divestiture of mineral rights.  La. R.S. 

23:1048. 

 

 

  

  

 
1 Defense Base Act (DBA), Outer Continental Shelf Lands Act (OCSLA) and Non-Appropriated Fund 
Instrumentalities Act (NAFIA). 
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Multiple Employers 
 

 The most common multiple employment relationships are joint employment and 

borrowed employees. 
 

Joint Employers 

 

 When, at the time of an injury, the employee is employed and paid jointly by two 

or more employers, both employers are responsible for the employee’s workers’ 

compensation benefits.  As between the employers, however, contribution is based on 

each’s employer’s portion of the employee’s wages.  La. R.S. 23:1031(B). 

 

EXAMPLE:  Employee is hired jointly by Employer A and Employer B to clean their 

separate offices in the same building.  Employer A’s office is twice as big as Employer B’s 

office, so, by agreement, Employer A pays 2/3 of Employee’s wages, and Employer B pays 

1/3 of Employee’s wages.  Employee is injured while cleaning the offices.  Employee may 

recover full compensation benefits from either employer.  As between Employer A and 

Employer B, however, Employer A is responsible for 2/3 of the benefits, and Employer B 

is responsible for 1/3 of the benefits. 

 

 Joint employment is not to be confused with multiple employment with separate 

employers.  If a person has two separate jobs, and is injured on one of those jobs, only the 

employer on whose job the employee was injured owes workers’ compensation benefits. 

 

 

Borrowed Employee 

 

 A borrowed employee is an employee that, while employed by one employer 

(“general employer”), works under the control and direction of another employer (“special 

employer”).  As with joint employers, both the general employer and the special employer 

are responsible for the employee’s workers’ compensation benefits.  As between the two 

employers, each is responsible for one-half of the benefits.  La. R.S. 23:1031(C). 

 

 Louisiana courts consider the nine factors discussed below in determining whether 

an employee is a borrowed employee.    Although no one factor is dispositive, the right of 

control weighs heavily in favor of borrowed employee status.  Manning v. Sampson, 10-

151 (La. App. 5 Cir. 12/12/10), 50 So.3d 908, 910.  An employee is borrowed, for workers’ 

compensation purposes, when the direct employer relinquishes control over the employee 

to the borrowing employer.    Andrew-Hong v. Gray Ins. Co., 2006-0093 (La. App. 4 Cir. 

11/2/06), 945 So. 2d 124, citing Freeman v. Brown's Furniture of Bunkie, Inc., 527 So. 2d 

544 (La. App. 3d Cir. 1988). 
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(1) Who had control over the employee and the work being performed? 

 

 Wells v. Traynor, 2004-0064 (La. App. 4 Cir. 12/1/04), 892 So.2d 21, 26 (citations 

omitted) confirmed that control is the most important of the nine factors in establishing a 

borrowed employee relationship and that an employee is considered borrowed for workers’ 

compensation purposes when the lending employer gives up control to the borrowing 

employer.  In Wells, (1) the employee reported directly to the borrowing employer, (2) the 

employee received his assignment from the borrowing employer, (3) the employee was at 

all times under the direct supervision of the borrowing employer, (4) the lending employer 

had no supervisor present when the employee performed his job duties, and (5) the 

borrowing employer had the right to discharge the employee from his job duties.  Id.  The 

court held that these factors established that the borrowing employer had control over the 

employee.  Id. 

 

(2) Whose work is being performed? 

 

(3) Was there an agreement, understanding or meeting of the minds between the 

original and the borrowing employer? 

 

 A formal agreement between the two employers is not indispensable to the 

borrowed employee relationship as long as there is some type of agreement, understanding 

or meeting of the minds.  Musa v. Litton-Avondale Indus. 10-627 (La. App. 5 Cir. 3/29/11), 

63 So. 3d 243, 245. 

 

(4)  Did the employee acquiesce in the new work situation? 

 

 In Wells, supra, 892 So.2d at 26, the court found that the employee acquiesced to 

a borrowed employee situation when the employee, without objection, reported directly to 

the borrowing employer and received his assignments from the borrowing employer.   

 

(5)  Did the lending employer terminate its relationship with employee? 

 This factor focuses on the lending employers’ relationship with the employee while 

the borrowing occurs.  Wells, supra, citing Foreman v Danos and Curole Marine 

Contractors, Inc., 97-2038 (La. App. 1 Cir. 9/25/98), 722 So.2d 1, 6.  It does not require 

that the lending employer completely sever its relationship with the employee because to 

do so would effectively eliminate the borrowed servant doctrine.  Id.  The lending employer 

terminates its relationship with the employee if it places no restrictions on the employee’s 

employment conditions with the borrowing employer.  Id. 

 

(6) Who furnished tools? 

 

(7) Was the employment over a considerable length of time? 

 



Whiteley & May Law Firm  frank@whiteley-law.com   Page 5 
 

 If the employee worked for the borrowing employer for a considerable length of 

time, this factor supports a finding of borrowed employee status.  Wells, supra, citing 

Foreman v Danos and Curole Marine Contractors, Inc., 97-2038 (La. App. 1 Cir. 9/25/98), 

722 So.2d 1, 7.   The converse, however, is not true, and employment of a short duration 

generally requires a finding of neutrality as to this factor.  Id.  Employment as short as one 

day does not bar a finding of borrowed employee status.  Id., citing Capps. v. N.L. Baroid-

NL Industries, Inc., 784 F. 2d 615 (5th Cir. 1986). 

 

(8) Who had the right to discharge the employee? 

 

 This factor supports borrowed employee status if the borrowing employer had the 

right to terminate the employee’s work at the job site.  Hall v. Equitable Shipyard, 95-1754 

(La. App. 4 Cir. 2/29/96), 670 So.2d 543, 547 (citations omitted).   

 

(9) Who had the obligation to pay the employee? 

 

Independent Contractors 

 

La. R.S. 23:1021(7): 

 

Independent Contractor means any person who renders service, other than 

manual labor, for a specified recompense for a specified result either as a unit 

or as a whole, under the control of the principal as to the results of the work 

only, and not as to the means by which such result is accomplished, and are 

expressly excluded from the provisions of this Chapter unless a substantial 

part of the work time as an independent contractor is spent in manual labor by 

him in carrying out the terms of the contract, in which case the independent 

contractor is expressly covered by the provisions of this Chapter. 

 

 

The key phrase in this provision concerns independent contractors that spend a substantial 

part of their work time doing manual labor.  Such independent contractors are entitled to 

workers’ compensation benefits, despite their independent contractor status.  The terms 

“substantial part” and “manual labor” have not been defined precisely by Louisiana courts.  A 

“substantial part of the work time” does not necessarily have to be the majority of the work 

time.  “Substantial” means simply that the manual labor may not be “immaterial” or 

“insubstantial.”  Whether an independent contractor is engaged in manual labor is a factual 

issue to be determined on a case-by-case basis.  Louisiana courts generally have been lenient, 

however, in finding that an independent contractor that participates in physical activity as part 

of the work is engaged in manual labor. 

 

Note:  The Louisiana legislature specifically excluded one activity, operation of a truck 

tractor or truck tractor trailer, from the definition of manual labor.  La. R.S. 23:1021(7). 
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Statutory Employers 

 

When a party (referred to in the statute as the “principal”) undertakes to execute 

any work that is a part of its trade, business or occupation, and contracts with another party 

(referred to in the statute as the “contractor”) to execute the whole or any part of the work, 

the principal is the statutory employer of the contractor’s employees.  La. R.S. 

23:1061(A)(1).  A contractor’s employee may recover workers’ compensation benefits 

from a principal to the same extent as from the contractor.  When a principal pays workers’ 

compensation benefits to a contractor’s employee, however, the principal is entitled to 

indemnity from the contractor.  La. R.S. 23:1061(B). 

 

The statutory employer provisions prevent employers from avoiding workers’ 

compensation liability by contracting out work that is a regular part of their business, rather 

than hiring employees directly.  A principal ultimately may protect itself from workers’ 

compensation liability by requiring that its contractors have workers’ compensation 

insurance.2  The statutory employer provisions, however, ensure that an injured employee 

will not be deprived of workers’ compensation benefits because a principal hired an 

insolvent or uninsured contractor to perform work that is a regular part of the principal’s 

business. 

 

A statutory employer relationship may be established in the following two ways: 

 

(1) Two Contract Doctrine 

 

A statutory employer relationship exists when the work provided by the contractor 

is contemplated by or included in a contract between the principal and any other party other 

than the contractor.  La. R.S. 23:1061(A)(2). 

 

EXAMPLE:  Acme Company contracts General Contractor to build Acme 

Company’s office building.  General Contractor then contracts Subcontractor to 

install the roof on Acme Company’s office building.  Subcontractor’s employee is 

injured while installing the roof.  Under the Two Contract Doctrine, now codified 

in La. R.S. 23:1061(A)(2), General Contractor is the statutory employer of 

Subcontractor’s employees. 

 

NOTE:  In Allen v. Exhibition Hall Authority, 842 So.2d 373 (La. 2003), the 

Louisiana Supreme Court resolved a dispute among appellate courts and held that 

the two-contract doctrine does not have a temporal requirement.  If the necessary 

two contracts are in place, the general contractor is immune from tort liability to 

 
2 Although the employee may recover workers’ compensation benefits from either the principal or the 
contractor, as a practical matter, the employee generally has no reason to seek benefits from the principal 
if the contractor is insured.  
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the subcontractor’s employees, regardless of which contract was entered into first. 

 

(2) Statutory Employer relationship when only one contract exists 

 

When the Two Contract Doctrine does not apply: 

 

(i) A statutory relationship shall not exist between the principal and the contractor’s 

employees unless there is a written contact between the principal and the contractor 

recognizing the principal as the statutory employer.  La. R.S. 23:1061(A)(3). 

 

 

(ii) When a written contract recognizes a statutory employer relationship, it creates 

a rebuttable presumption that the principal is the statutory employer of the 

contractor’s employees (whether direct or statutory employees).  This presumption 

may be overcome by showing that the work is not an integral part of or essential to 

the ability of the principal to generate its goods, products or services. La. R.S. 

23:1061(A)(3). 

 

EXAMPLE:  Acme Company’s contract with General Contractor provides that 

Acme Company is the statutory employer of General Contractor’s employees.  

Therefore, Acme Company is presumed to be the statutory employer of General 

Contractor’s employees.  Unless that presumption is rebutted by showing that the 

work that the employee performed was not an integral part of or essential to Acme 

Company’s ability to generate its goods, products or services, Acme Company is 

the statutory employer of General Contractor’s employees.  As statutory employer, 

it is liable for any workers’ compensation benefits due to General Contractor’s 

employees for injuries sustained in the execution of the contract.3  As discussed in 

the next chapter, however, it also enjoys the benefit of immunity from tort claims 

filed by General Contractor’s employees.4 

 

 

When a statutory relationship is established, under either the two-contract doctrine or 

under La. R.S. 23:1061(A)(3), the statutory employer relationship extends to subcontractors 

as well as contractors.  When a statutory employer relationship exists between a principal and 

a contractor, and the contractor hires a sub-contractor to perform some or all of the work, both 

the principal and the contractor are the statutory employers of the sub-contractor’s employees.  

See, Berard v. Lemoine, LLC, 15-152 (La. App. 3e Cir. 7/8/15), 169 So.3d 839. 

 

 
3 As mentioned above, however, under La. R.S. 23:1061(B), Acme Company would be entitled to 
indemnity from General Contractor for any workers’ compensation benefits it paid to General 
Contractor’s employees. 
 
4 La. R.S. 23:1061(A)(1) grants statutory employers the exclusive remedy protections of La. R.S. 23:1032. 


